As noted above, the decision as to whether compliance with a standard
diminishes safety rests statutorily with the Secretary and his designee, in
this case, the Administrator.  Penn Allegh, 3 FMSHRC at 1397-98.  We adhere
to our previous holding that an operator is foreclosed from bypassing this
statutory modification procedure and unilaterally determining to forego
compliance with a mandatory standard.  Id. Cf. General Electric Co, v.
Secretary of Labor, 576 F.2d 558, 561 (3d Cir. 1978). 2f The present
case, however, concerns an operator that filed a modification petition
prior to being cited and received a final modification decision from the
Secretary prior to the administrative law judge's hearing in the enforce-
ment proceeding.  Cf. Florence Mining Co., 5 FMSHRC 189 (February 1983),
pet, for review filed, No. 83-3134, 3d Cir., March 15, 1983.  We conclude
that where, as here, an operator has applied for and received a modifica-
tion on the grounds of diminution of safety, recognition of a narrow
diminution of safety defense in a subsequently filed enforcement action
is necessary to effectuate the purposes of the Mine Act and, properly
applied, is compatible with its statutory scheme.

Consequently, we hold that an operator may argue diminution of safety
as a defense to the Secretary's allegation of a violation and request for
imposition of a penalty under the following circumstances: (1) the operator
petitioned for the modification of a standard and was subsequently cited for
violating the standard; (2) the Secretary granted the modification but none-
theless continued the enforcement proceedings; and (3) the material
circumstances encompassing the modification and the enforcement proceedings
are identical.  Therefore, where the operator's petition for modification
has been granted by the Secretary, introduction of the modification decision
and an unrebutted showing that the underlying conditions at issue in the
enforcement proceeding are identical with those upon which the modification
decision is based will establish a complete defense.  If the defense is
established, we will not find a violation or assess a penalty.  For us to
do so would be at odds with the Act's goal of assuring an improved level of
safety because, under these circumstances, we would be penalizing the
operator for having avoided a hazard to miners.

2J  We realize that emergency situations may arise where the gravity of
circumstances and presence of danger may require an immediate response by
the operator or its employees, necessitating a departure from the terms of
a mandatory standard without first resorting to the Act's modification
procedures.  In such conditions, an exception to the Act's modification and
liability provisions may be necessary in order to further the Act's primary
goal, the protection of miners.  Penn Allegh did not present such a situation,
nor does this case.  Rather, these cases involve only the operator's ability
to conduct safely routine mining operations on a continuing and regular basis.
Therefore, we reserve for a case appropriately raising such an issue detailed
consideration of any emergency exception to the general rules on modification
and liability.

20292028tely to the Assistant Secretary of Labor for
